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Approximate date of commencement of proposed sale to the public: From time to time after the effective date of
this Registration Statement.

If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment
plans, please check the following box.  ☐

If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to
Rule 415 under the Securities Act of 1933, other than securities offered only in connection with dividend or interest
reinvestment plans, check the following box.  ☒

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act,
please check the following box and list the Securities Act registration statement number of the earlier effective
registration statement for the same offering.   ☐

If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, please check the
following box and list the Securities Act registration statement number of the earlier effective registration statement
for the same offering.   ☐

If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that
shall become effective upon filing with the Commission pursuant to Rule 462(e) under the Securities Act, check the
following box.   ☐

If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to
register additional securities or additional classes of securities pursuant to Rule 413(b) under the Securities Act, check
the following box.   ☐

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a
smaller reporting company, or an emerging growth company. See the definitions of �large accelerated filer,� �accelerated
filer,� �smaller reporting company� and �emerging growth company� in Rule 12b-2 of the Exchange Act.

Large accelerated filer ☐ Accelerated filer ☒

Non-accelerated filer ☐ Smaller reporting company ☐

Emerging growth company ☐
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition
period for complying with any new or revised financial accounting standards provided pursuant to Section 7(a)(2)(B)
of the Securities Act.  ☐

CALCULATION OF REGISTRATION FEE
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Title of Each Class of

Securities to be Registered

Amount
to be

Registered

Proposed
Maximum

Offering Price
Per Unit

Proposed
Maximum
Aggregate

Offering Price
Amount of

Registration Fee
Primary Offering of Securities:
Common Stock, $0.0001 par value per share
Preferred Stock, $0.0001 par value per share
Depositary Shares
Warrants
Debt Securities
Units (1)
Total: (2)(3)(4) (2)(3)(4) (5) (5)
Primary Offering of Common Stock:
Common Stock, $0.0001 par value per share $207,500,000 (6) (3) $207,500,000 $25,833.75 (7)

(1) Any securities registered hereunder may be sold separately or as units with other securities registered hereunder.
(2) This registration statement covers an indeterminate aggregate number and amount of the securities of each class

as may from time to time be offered and sold at indeterminate prices hereunder and is not specified as to each
class of security pursuant to General Instruction II.D. of Form S-3 under the Securities Act. The debt securities,
preferred stock and warrants may be convertible into or exercisable or exchangeable for our common stock or
other securities. Separate consideration may or may not be received for securities that are issuable on exercise,
conversion or exchange of securities registered hereunder or that are represented by depositary shares.

(3) The proposed maximum aggregate offering price per security will be determined from time to time by the
registrant in connection with offers and sales of securities registered hereunder.

(4) Pursuant to Rule 416 under the Securities Act, the securities being registered hereunder include such
indeterminate number of shares of common stock and preferred stock as may be issuable with respect to the
shares being registered hereunder as a result of stock splits, stock dividends or similar transactions.

(5) The registrant previously registered $207,500,000 of common stock on the initial filing of this
registration statement and paid the associated filing fee. The registrant did not register any additional
amount of securities in connection with the filing of Post-Effective Amendment No. 1 to this
registration statement (File No. 333-226729).

(6) The registrant has previously sold $97,198,576 of the $207,500,000 allocated to the primary offering of common
stock in the initial filing of this registration statement (File No. 333-226729).

(7) The registrant has previously paid $25,833.75 in connection with the initial filing of this registration statement
(File No. 333-226729). The registrant is not paying any additional filing fee in connection with this filing.

The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its
effective date until the registrant shall file a further amendment which specifically states that this registration
statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act or until the
registration statement shall become effective on such date as the SEC, acting pursuant to said Section 8(a), may
determine.
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EXPLANATORY NOTE

Post-Effective Amendment No. 1 to the Registration Statement on Form S-3 (File No. 333-226729) (the �Registration
Statement�) of Overstock.com, Inc. (the �Registrant�) was filed on March 15, 2019 because the Registrant expected that
it would cease to be a well-known seasoned issuer (as such term is defined in Rule 405 under the Securities Act) upon
the filing of its Annual Report on Form 10-K for the year ended December 31, 2018. Accordingly, the Registrant filed
Post-Effective Amendment No. 1 for the purpose of including disclosure required for a registrant other than a
well-known seasoned issuer. The Registrant previously registered $207,500,000 of common stock on the initial filing
of the Registration Statement and paid the associated filing fee. The Registrant did not register any additional amount
of securities on Post-Effective Amendment No. 1.

This Post-Effective Amendment No. 2 to the Registration Statement is being filed because the Registrant is no longer
a well-known seasoned issuer. Accordingly, the Registrant is filing this Post-Effective Amendment No. 2 for the
purpose of amending the Registration Statement to convert it from a Form S-3ASR (automatic shelf registration
statement) to a Form S-3 (non-automatic shelf registration statement).
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The information in this prospectus is not complete and may be changed. We may not sell these securities until
the U.S. Securities and Exchange Commission declares our registration statement effective. This prospectus is
not an offer to sell these securities and we are not soliciting offers to buy these securities in any jurisdiction
where the offer or sale is not permitted.

SUBJECT TO COMPLETION, DATED MARCH 18, 2019

PROSPECTUS

Common Stock

Preferred Stock

Depositary Shares

Warrants

Debt Securities

Units

We may offer and sell securities from time to time in one or more offerings.

Specific terms of the securities offered will be provided in one or more supplements to this prospectus. You should
read this prospectus and the related prospectus supplement carefully before you invest in our securities. No person
may use this prospectus to offer and sell our securities unless a prospectus supplement accompanies this prospectus.

Our common stock is listed on The Nasdaq Global Market under the symbol �OSTK.� On March 15, 2019, the last
reported sale price of our common stock on The Nasdaq Global Market was $20.44 per share.

Investing in our securities involves significant risks. See �Risk Factors� on page 2 of this prospectus and in any
applicable prospectus supplement and in the �Risk Factors� section of our filings with the Securities and
Exchange Commission before investing in any of our securities.
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Neither the Securities and Exchange Commission nor any state securities commission has approved or
disapproved of these securities or passed upon the adequacy or accuracy of this prospectus. Any representation
to the contrary is a criminal offense.

The date of this prospectus is                 , 2019.
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ABOUT THIS PROSPECTUS

This prospectus is part of a registration statement that we have filed with the U.S. Securities and Exchange
Commission (the �SEC�) using a �shelf� registration process. Using this process, we may offer any combination of
securities in one or more offerings. This prospectus provides you with a general description of the securities we may
offer. Each time we use this prospectus to offer securities, we will provide a prospectus supplement and, if applicable,
a pricing supplement, that will describe the specific terms of the offering. The prospectus supplement and any pricing
supplement may also add to, update or change the information contained in this prospectus. Please carefully read this
prospectus, the prospectus supplement and any pricing supplement, in addition to the information contained in the
documents we refer to under the heading �Where You Can Find More Information.�

You should only rely on the information contained or incorporated by reference in this prospectus and any prospectus
supplement relating to a particular offering. No person has been authorized to give any information or make any
representations in connection with this offering other than those contained or incorporated by reference in this
prospectus and any accompanying prospectus supplement in connection with the offering described herein and
therein, and, if given or made, such information or representations must not be relied upon as having been authorized
by us. Neither this prospectus nor any prospectus supplement shall constitute an offer to sell or a solicitation of an
offer to buy offered securities in any jurisdiction in which it is unlawful for such person to make such an offering or
solicitation. This prospectus does not contain all of the information included in the registration statement. For a more
complete understanding of the offering of the securities, you should refer to the registration statement, including its
exhibits.

You should read the entire prospectus and any prospectus supplement, as well as the documents incorporated by
reference into this prospectus or any prospectus supplement, before making an investment decision. Neither the
delivery of this prospectus or any prospectus supplement nor any sale made hereunder shall under any circumstances
imply that the information contained or incorporated by reference herein or in any prospectus supplement is correct as
of any date subsequent to the date hereof or of such prospectus supplement, as applicable. You should assume that the
information appearing in this prospectus, any prospectus supplement or any document incorporated by reference is
accurate only as of the date of the applicable documents, regardless of the time of delivery of this prospectus or any
sale of securities. Our business, financial condition, results of operations and prospects may have changed since that
date.

As used in this prospectus, �we,� �us,� �Overstock,� �Overstock.com,� �O.co,� �our,� �our company� and �the Company� refer to
Overstock.com, Inc., a Delaware corporation.

ii
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ABOUT OVERSTOCK.COM, INC.

We are an online retailer and advancer of blockchain technology. Through our online retail (e-commerce) business,
we offer a broad range of price-competitive products, including furniture, home decor, bedding and bath and
housewares, among other products. We sell our products and services through our Internet websites located at
www.overstock.com, www.o.co and www.o.biz (referred to collectively as the �Website�).

In late 2014, we began working on initiatives to develop and advance blockchain technology, which we refer to
collectively as Medici. Through our Medici business, we are pursuing initiatives to develop and advance blockchain
technology, including through our majority-owned subsidiary tZERO Group, Inc., formerly tØ.com, Inc. (�tZERO�), a
financial technology company focused on the development and commercialization of financial applications of
blockchain technologies.

We were reincorporated in Delaware in 2002. Our principal executive offices are located at, and our mailing address
is, 799 W. Coliseum Way, Midvale, UT 84047, and our telephone number is (801) 947-3100. We maintain a website
at www.overstock.com. We make our periodic and current reports that are filed with the SEC available, free of charge,
on our website as soon as reasonably practicable after such material is electronically filed with, or furnished to, the
SEC. Information contained on our website does not constitute part of this prospectus.

Our common stock trades on The Nasdaq Global Market under the symbol �OSTK�.

Overstock.com® and O.com® are registered trademarks and service marks of Overstock.com, Inc., and tZERO, tØ,
and tØ.com are trademarks and service marks of tZERO. Any third party trademarks, service marks, brand names, and
trade names referred to in this prospectus and any documents incorporated by reference into this prospectus are the
property of their respective owners and any use thereof in this prospectus does not imply any affiliation with or
endorsement of or by such third parties. Solely for convenience, trademarks, service marks, brand names, and trade
names referred to in this prospectus may appear with or without the ® or TM symbols, but use (or omission) of such
symbols are not intended to limit in any way our rights in and to these trademarks, service marks, brand names, and
trade names.

1
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RISK FACTORS

An investment in our securities involves a high degree of risk. Prior to making a decision about investing in our
securities, you should carefully consider the risks described below and all of the other information contained or
incorporated by reference in this prospectus and any prospectus supplement. You should also consider the risks,
uncertainties and assumptions discussed in our quarterly reports on Form 10-Q, annual reports on Form 10-K and
other filings we make with the SEC that are incorporated herein by reference, and may be amended, supplemented or
superseded from time to time by other reports we file with the SEC in the future and any prospectus supplement
related to a particular offering. The occurrence of any of these risks might cause you to lose all or part of your
investment in the offered securities. The risks and uncertainties we have described are not the only ones we face.
Additional risks and uncertainties not presently known to us or that we currently deem immaterial may also affect our
operations.

FORWARD-LOOKING STATEMENTS

This prospectus, any prospectus supplement and the information incorporated by reference in this prospectus and any
prospectus supplement contain certain statements that constitute �forward-looking statements� within the meaning of
Section 27A of the Securities Act of 1933, as amended (the �Securities Act�), and Section 21E of the Securities
Exchange Act of 1934, as amended (the �Exchange Act�). The words �anticipate,� �expect,� �believe,� �goal,� �plan,� �intend,�
�estimate,� �may,� �will,� and similar expressions and variations thereof are intended to identify forward-looking
statements, but are not the exclusive means of identifying such statements. Those statements appear in this prospectus,
any accompanying prospectus supplement and the documents incorporated herein and therein by reference and include
statements regarding the intent, belief or current expectations of the company and management that are subject to
known and unknown risks, uncertainties and assumptions and other factors that could cause actual results and the
timing of certain events to differ materially from future results expressed in or implied by such forward-looking
statements. Factors that could cause or contribute to such differences include, but are not limited to, those discussed in
the section titled �Risk Factors� set forth above.

This prospectus, any prospectus supplement and the information incorporated by reference in this prospectus and any
prospectus supplement also contain statements that are based on management�s current expectations and beliefs,
including estimates and projections about our company, industry, financial condition, results of operations and other
matters. These statements are not guarantees of future performance and are subject to numerous risks, uncertainties,
and assumptions that may cause actual results to vary materially from those projected in the forward-looking
statements.

Because forward-looking statements are inherently subject to risks and uncertainties, some of which cannot be
predicted or quantified, you should not rely upon forward-looking statements as predictions of future events. The
events and circumstances reflected in the forward-looking statements may not be achieved or occur and actual results
could differ materially from those projected in the forward-looking statements. Except as required by applicable law,
including the securities laws of the United States and the rules and regulations of the SEC, we do not plan to publicly
update or revise any forward-looking statements contained herein after we distribute this prospectus, whether as a
result of any new information, future events or otherwise.

2
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USE OF PROCEEDS

Unless otherwise indicated in any prospectus supplement, we will use the net proceeds from the sale of securities
offered by this prospectus for general corporate purposes, which may include working capital, capital expenditures,
other corporate expenses and acquisitions of complementary products, technologies or businesses. The prospectus
supplement with respect to an offering of offered securities may identify different or additional uses of proceeds for
that offering. The timing and amount of our actual expenditures will be based on many factors, including cash flows
from operations and the anticipated needs of our business. As a result, unless otherwise indicated in any prospectus
supplement, our management will have broad discretion to allocate the net proceeds of the offering. Except as
otherwise stated in any prospectus supplement, pending their ultimate use, we intend to invest the net proceeds in
short-term, investment-grade instruments, demand deposit bank accounts, U.S. Treasuries or other short term cash
equivalents.

3
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DESCRIPTION OF CAPITAL STOCK

The following information describes our common stock and preferred stock, as well as certain provisions of our
amended and restated certificate of incorporation and bylaws. This description is only a summary. You should also
refer to our certificate of incorporation and bylaws, which have been filed with the SEC as exhibits to our registration
statement, of which this prospectus forms a part.

General

Our authorized capital stock consists of 100,000,000 shares of common stock, par value $0.0001 per share, and
5,000,000 shares of preferred stock, par value $0.0001 per share (2,000,000 shares of which have been designated as
Blockchain Voting Series A Preferred Stock and 2,000,000 shares of which have been designated as Voting Series B
Preferred Stock). Our board of directors may establish the rights and preferences of the preferred stock from time to
time. As of March 13, 2019, there were 32,252,029 shares of common stock issued and outstanding, 126,565 shares of
Blockchain Voting Series A Preferred Stock issued and outstanding and 354,694 shares of Voting Series B Preferred
Stock issued and outstanding. Our board of directors is authorized, without stockholder approval except as required by
the listing standards of the Nasdaq Global Market, to issue additional shares of our authorized capital stock.

The following is a summary of the material provisions of the common stock and preferred stock provided for in our
amended and restated certificate of incorporation and bylaws, each as amended to date. For additional detail about our
capital stock, please refer to our amended and restated certificate of incorporation and bylaws.

Common Stock

The holders of our common stock are entitled to one vote per share on all matters to be voted upon by the
stockholders. Our amended and restated certificate of incorporation prohibits cumulative voting. Because of this, the
holders of a plurality of the shares of common stock entitled to vote in any election of directors can elect all of the
directors standing for election. With respect to matters other than the election of directors, at any meeting of the
stockholders at which a quorum is present or represented, the affirmative vote of a majority of the voting power of the
shares present in person or represented by proxy at such meeting and entitled to vote on the subject matter (which
shares voting affirmatively also constitute at least a majority of the required quorum) shall be the act of the
stockholders, except as otherwise required by law. The holders of a majority of the stock issued and outstanding and
entitled to vote, present in person or represented by proxy, shall constitute a quorum for the transaction of business at
all meetings of the stockholders. Our amended and restated certificate of incorporation prohibits stockholders from
taking action by written consent in lieu of a meeting.

Subject to any preferential rights of any outstanding preferred stock, holders of our common stock are entitled to
receive ratably any dividends or other distributions that may be declared from time to time by the board of directors
out of funds legally available therefor. We have never declared or paid any cash dividends on our common stock. We
currently intend to retain any earnings for future growth and do not anticipate paying any cash dividends in the
foreseeable future. Any future determination to pay dividends will be at the discretion of our board of directors and
will depend on our results of operations, financial conditions, contractual and legal restrictions and other factors the
board deems relevant. In the event of our liquidation, dissolution or winding up, holders of our common stock would
be entitled to share ratably in our assets remaining after the payment of liabilities, subject to prior distribution rights of
any preferred stock then outstanding.

Holders of our common stock have no preemptive or conversion rights or other subscription rights, and there are no
redemption provisions applicable to the common stock. The outstanding shares of common stock are fully paid and
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non-assessable. The rights, preferences and privileges of the holders of our common stock are subject to, and may be
adversely affected by, the rights of the holders of shares of our outstanding preferred stock and of any series of
preferred stock that we may designate and/or issue in the future.
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As of March 13, 2019, we had no options outstanding, outstanding restricted stock unit awards covering
1,319,639 shares of common stock under our 2005 Equity Incentive Plan, and had reserved an additional
843,431 shares of common stock for future option and restricted stock unit grants. Except for restricted stock units
granted in early 2019 covering 502,765 shares of common stock that vest 100% one year after the date of grant,
restricted stock units generally vest over three-year periods at a rate of approximately one-third annually and are
subject to the holder�s continuing service.

Preferred Stock

Our amended and restated certificate of incorporation provides that we may issue up to 5,000,000 shares of preferred
stock, $0.0001 par value per share (2,000,000 shares of which have been designated as Blockchain Voting Series A
Preferred Stock and 2,000,000 shares of which have been designated as Voting Series B Preferred Stock). As of
March 13, 2019, 126,565 shares of Blockchain Voting Series A Preferred Stock (the �Series A Preferred�) and
354,694 shares of Voting Series B Preferred Stock (the �Series B Preferred� and together with the Series A Preferred,
the �Preferred Stock�) were issued and outstanding.

The following description of preferred stock and the description of the terms of any particular series of preferred stock
that we choose to issue are not complete. These descriptions are qualified in their entirety by reference to our amended
and restated certificate of incorporation and the certificate of designation relating to any series of preferred stock. The
rights, preferences, privileges and restrictions of the preferred stock of each series will be fixed by the certificate of
designation relating to that series.

Under the terms of our amended and restated certificate of incorporation, our board of directors is authorized to issue
shares of preferred stock in one or more series without stockholder approval. Our board of directors has the discretion
to determine the rights, preferences, privileges and restrictions, including voting rights, dividend rights, conversion
rights, redemption privileges and liquidation preferences, of each series of preferred stock.

The issuance of shares of preferred stock would affect, and could adversely affect, the rights of holders of common
stock. It is not possible to state the actual effect of the issuance of any shares of preferred stock on the rights of
holders of common stock until our board of directors determines the specific rights attached to that preferred stock.
However, the effects of issuing preferred stock could include one or more of the following:

� restricting dividends on the common stock;

� diluting the voting power of the common stock;

� impairing the liquidation rights of the common stock; or

� delaying or preventing changes in control or management of our company.
Neither the Series A Preferred Stock nor the Series B Preferred Stock is registered under the Exchange Act. The
Series A Preferred are digital securities that trade exclusively on a registered alternative trading system (�ATS�)
operated by our majority-owned subsidiary, PRO Securities, LLC (the �PRO Securities ATS�), utilizing software
technology known as the tØ® Issuance and Trading Platform (the �Series A Software Platform�). Keystone Capital
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Corporation currently is the sole broker-dealer authorized to provide investors with access to the Series A Preferred
through the PRO Securities ATS utilizing the Series A Software Platform. We may designate a different broker-dealer
to replace Keystone or any successor broker-dealer at any time. The Series B Preferred are traditional securities that
trade in the over-the-counter market and are quoted on the OTCQX market operated by OTC Markets Group.
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Affiliates of our company who acquire shares of Series A Preferred will not be able to sell such shares pursuant to
Rule 144 under the Securities Act. To enable affiliates of the Company to resell shares of Series A Preferred (and
Series B Preferred), we have entered into a registration rights agreement with Patrick M. Byrne (the �Registration
Rights Agreement�) pursuant to which we have agreed to file a registration statement for resales of Series A Preferred
(and Series B Preferred) by our affiliates.

Except as required by law, the Preferred Stock votes with the common stock on all matters. Holders of the Preferred
Stock have one vote for each share held. The Preferred Stock ranks senior to the common stock with respect to
dividends. Holders of the Preferred Stock are entitled to an annual cash dividend of $0.16 per share, in preference to
any dividend payment to the holders of the common stock, out of funds legally available for payment of dividends and
subject to declaration by our board of directors. Holders of the Preferred Stock are also entitled to participate in any
cash dividends we pay to the holders of the common stock and are also entitled to participate in non-cash dividends
we pay to holders of the common stock, subject to different treatment if we effect a stock dividend, stock split or
combination of the common stock. The Preferred Stock ranks on a parity with the common stock with respect to rights
upon the liquidation, winding up or dissolution of the Company. If we are party to any merger or consolidation in
which our common stock is changed into or exchanged for stock or other securities of any other person (or the
Company) or cash or any other property (or a right to receive the foregoing), we will use all commercially reasonable
efforts to cause each outstanding share of the Preferred Stock to be treated as if such share were an additional
outstanding share of common stock in connection with any such transaction.

Anti-Takeover Effects of Certain Provisions of Delaware Law

Provisions of Delaware law and of our amended and restated certificate of incorporation and bylaws could make the
acquisition of our company through a tender offer, a proxy contest or other means more difficult and could make the
removal of incumbent officers and directors more difficult. We expect these provisions to discourage inadequate
takeover bids and to encourage persons seeking to acquire control of our company to first negotiate with our board of
directors. We believe that the benefits provided by our ability to negotiate with the proponent of an unsolicited
proposal would outweigh the disadvantages of discouraging these proposals. We believe the negotiation of an
unsolicited proposal could result in an improvement of its terms.

We are subject to Section 203 of the Delaware General Corporation Law (the �DGCL�), an anti-takeover law. In
general, Section 203 prohibits a publicly-held Delaware corporation from engaging in a �business combination� with an
�interested stockholder� for a period of three years following the date the person became an interested stockholder,
unless:

� prior to the date of the transaction, the board of directors of the corporation approved either the business
combination or the transaction which resulted in the stockholder becoming an interested stockholder;

� the stockholder owned at least 85% of the voting stock of the corporation outstanding at the time the
transaction commenced, excluding for purposes of determining the number of shares outstanding (a) shares
owned by persons who are directors and also officers, and (b) shares owned by employee stock plans in
which employee participants do not have the right to determine confidentially whether shares held subject to
the plan will be tendered in a tender or exchange offer; or
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� on or subsequent to the date of the transaction, the business combination is approved by the board and
authorized at an annual or special meeting of stockholders, and not by written consent, by the affirmative
vote of at least two-thirds of the outstanding voting stock that is not owned by the interested stockholder.

In general, Section 203 defines a business combination to include:

� any merger or consolidation involving the corporation and the interested stockholder;

� any sale, transfer, pledge or other disposition involving the interested stockholder of 10% or more of the
assets of the corporation;
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� subject to exceptions, any transaction that results in the issuance or transfer by the corporation of any stock
of the corporation to the interested stockholder;

� any transaction involving the corporation that has the effect of increasing the proportionate share of the stock
of any class or series of the corporation beneficially owned by the interested stockholder; and

� the receipt by the interested stockholder of the benefit of any loans, advances, guarantees, pledges or other
financial benefits provided by or through the corporation.

In general, an �interested stockholder� is a person who owns or, in certain circumstances, within three years prior to the
determination of interested stockholder status, did own 15% or more of a corporation�s outstanding voting securities.
We expect the existence of this provision to have an anti-takeover effect with respect to transactions our board of
directors does not approve in advance.

Anti-Takeover Effects of Certain Provisions of Our Charter Documents

Our amended and restated certificate of incorporation and bylaws contain provisions that could discourage, delay or
prevent a change in control of our company or changes in our management that the stockholders of our company may
deem advantageous. These provisions among other things:

� permit the board of directors to establish the number of directors;

� provide that only one-third of our board of directors is elected at each of our annual meetings of stockholders
(and our amended and restated certificate of incorporation prohibits cumulative voting in the election of
directors);

� mean that directors may be removed by the affirmative vote of the holders of the outstanding shares of
common stock only for cause;

� authorize the issuance of �blank check� preferred stock that our board could use to implement a stockholder
rights plan (also known as a �poison pill�);

� eliminate the ability of our stockholders to call special meetings of stockholders;

� prohibit stockholder action by written consent, which requires all stockholder actions to be taken at a
meeting of our stockholders;

� provide that the board of directors is expressly authorized to make, alter or repeal our bylaws;
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� establish advance notice requirements, including specific requirements as to the timing, form and content of
a stockholder�s notice, for nominations for election to our board or for proposing matters that can be acted
upon by stockholders at annual stockholder meetings;

� provide that special meetings of our stockholders may be called only by any two directors, the chairman of
the board, or the president; and

� provide that stockholders are permitted to amend the bylaws only with the approval of the holders of
sixty-six and two-thirds percent (66-2/3%) of the voting power of outstanding capital stock entitled to vote at
an election of directors.

In addition, our amended and restated certificate of incorporation provides that, unless we consent in writing to the
selection of an alternative forum, a state court located within the state of Delaware (or if no such state court shall have
jurisdiction, the federal district court for the District of Delaware) will be, to the fullest extent permitted by law, the
exclusive forum for (i) any derivative action or proceeding brought on our behalf, (ii) any action asserting a breach of
fiduciary duty, (iii) any action asserting a claim arising pursuant to the DGCL, the
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amended and restated certificate of incorporation or the bylaws, or (iv) any action asserting a claim against us or any
of our directors or officers or other employees that is governed by the internal affairs doctrine. Any person or entity
purchasing or otherwise holding any interest in shares of our capital stock will be deemed to have notice of and
consented to the foregoing forum selection provisions.

Transfer Agent and Registrar

Our transfer agent and registrar for our common stock is Computershare Trust Company, N.A. Its address is 250
Royall Street, Canton, MA 02021.

Listing

Our common stock is listed on the Nasdaq Global Market under the trading symbol �OSTK.�

8

Edgar Filing: OVERSTOCK.COM, INC - Form POS AM

Table of Contents 22



Table of Contents

DESCRIPTION OF THE DEPOSITARY SHARES

General

At our option, we may elect to offer fractional shares of preferred stock, rather than full shares of preferred stock. If
we do elect to offer fractional shares of preferred stock, we will issue receipts for depositary shares and each of these
depositary shares will represent a fraction of a share of a particular series of preferred stock, as specified in the
applicable prospectus supplement. Each owner of a depositary share will be entitled, in proportion to the applicable
fractional interest in shares of preferred stock underlying that depositary share, to all rights and preferences of the
preferred stock underlying that depositary share. These rights may include dividend, voting, redemption and
liquidation rights.

The shares of preferred stock underlying the depositary shares will be deposited with a bank or trust company selected
by us to act as depositary, under a deposit agreement by and among us, the depositary and the holders of the
depositary receipts. The depositary will be the transfer agent, registrar and dividend disbursing agent for the
depositary shares.

The depositary shares will be evidenced by depositary receipts issued pursuant to the depositary agreement. Holders
of depositary receipts agree to be bound by the deposit agreement, which requires holders to take certain actions such
as filing proof of residence and paying certain charges.

The summary of terms of the depositary shares contained in this prospectus is not complete, and is subject to
modification in any prospectus supplement for any issuance of depositary shares. You should refer to the forms of the
deposit agreement, our amended and restated certificate of incorporation and the certificate of designations that are, or
will be, filed with the SEC for the applicable series of preferred stock.

Dividends

The depositary will distribute cash dividends or other cash distributions, if any, received in respect of the series of
preferred stock underlying the depositary shares to the record holders of depositary receipts in proportion to the
number of depositary shares owned by those holders on the relevant record date. The relevant record date for
depositary shares will be the same date as the record date for the preferred stock.

In the event of a distribution other than in cash, the depositary will distribute property received by it to the record
holders of depositary receipts that are entitled to receive the distribution, unless the depositary determines that it is not
feasible to make the distribution. If this occurs, the depositary, with our approval, may adopt another method for the
distribution, including selling the property and distributing the net proceeds to the holders.

Liquidation Preference

If a series of preferred stock underlying the depositary shares has a liquidation preference, in the event of our
voluntary or involuntary liquidation, dissolution or winding up, holders of depositary shares will be entitled to receive
the fraction of the liquidation preference accorded each share of the applicable series of preferred stock, as set forth in
the applicable prospectus supplement.

Redemption
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If a series of preferred stock underlying the depositary shares is subject to redemption, the depositary shares will be
redeemed from the proceeds received by the depositary resulting from the redemption, in whole or in part, of the
preferred stock held by the depositary. Whenever we redeem any preferred stock held by the depositary, the
depositary will redeem, as of the same redemption date, the number of depositary shares representing the preferred
stock so redeemed. The depositary will mail the notice of redemption to the record holders of the depositary receipts
promptly upon receiving the notice from us and not fewer than 20 or more than 60 days, unless otherwise provided in
the applicable prospectus supplement, prior to the date fixed for redemption of the preferred stock.

9
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Voting

Upon receipt of notice of any meeting at which the holders of preferred stock are entitled to vote, the depositary will
mail the information contained in the notice of meeting to the record holders of the depositary receipts underlying the
preferred stock. Each record holder of those depositary receipts on the record date will be entitled to instruct the
depositary as to the exercise of the voting rights pertaining to the amount of preferred stock underlying that holder�s
depositary shares. The record date for the depositary will be the same date as the record date for the preferred stock.
The depositary will, to the extent practicable, vote the preferred stock underlying the depositary shares in accordance
with these instructions. We will agree to take all action that may be deemed necessary by the depositary in order to
enable the depositary to vote the preferred stock in accordance with these instructions. The depositary will not vote the
preferred stock to the extent that it does not receive specific instructions from the holders of depositary receipts.

Withdrawal of Preferred Stock

Owners of depositary shares will be entitled to receive upon surrender of depositary receipts at the principal office of
the depositary and payment of any unpaid amount due to the depositary, the number of whole shares of preferred
stock underlying their depositary shares.

Partial shares of preferred stock will not be issued. Holders of preferred stock will not be entitled to deposit the shares
under the deposit agreement or to receive depositary receipts evidencing depositary shares for the preferred stock.

Amendment and Termination of the Deposit Agreement

The form of depositary receipt evidencing the depositary shares and any provision of the deposit agreement may be
amended by agreement between the depositary and us. However, any amendment which materially and adversely
alters the rights of the holders of depositary shares, other than fee changes, will not be effective unless the amendment
has been approved by at least a majority of the outstanding depositary shares. The deposit agreement may be
terminated by the depositary or us only if:

� all outstanding depositary shares have been redeemed; or

� there has been a final distribution of the preferred stock in connection with our dissolution and such
distribution has been made to all the holders of depositary shares.

Charges of Depositary

We will pay all transfer and other taxes and governmental charges arising solely from the existence of the depositary
arrangement. We will also pay charges of the depositary in connection with:

� the initial deposit of the preferred stock;

� the initial issuance of the depositary shares;
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� any redemption of the preferred stock; and

� all withdrawals of preferred stock by owners of depositary shares.
Holders of depositary receipts will pay transfer, income and other taxes and governmental charges and other specified
charges as provided in the deposit agreement for their accounts. If these charges have not been paid, the depositary
may:

� refuse to transfer depositary shares;
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� withhold dividends and distributions; and

� sell the depositary shares evidenced by the depositary receipt.
Miscellaneous

The depositary will forward to the holders of depositary receipts all reports and communications we deliver to the
depositary that we are required to furnish to the holders of the preferred stock. In addition, the depositary will make
available for inspection by holders of depositary receipts at the principal office of the depositary, and at such other
places as it may from time to time deem advisable, any reports and communications we deliver to the depositary as the
holder of preferred stock.

Neither the depositary nor we will be liable if either the depositary or we are prevented or delayed by law or any
circumstance beyond the control of either the depositary or us in performing our respective obligations under the
deposit agreement. Our obligations and the depositary�s obligations will be limited to the performance in good faith of
our or the depositary�s respective duties under the deposit agreement. Neither the depositary nor we will be obligated
to prosecute or defend any legal proceeding in respect of any depositary shares or preferred stock unless satisfactory
indemnity is furnished. The depositary and we may rely on:

� written advice of counsel or accountants;

� information provided by holders of depositary receipts or other persons believed in good faith to be
competent to give such information; and

� documents believed to be genuine and to have been signed or presented by the proper party or parties.
Resignation and Removal of Depositary

The depositary may resign at any time by delivering a notice to us. We may remove the depositary at any time. Any
such resignation or removal will take effect upon the appointment of a successor depositary and its acceptance of such
appointment. The successor depositary must be appointed within 60 days after delivery of the notice for resignation or
removal. The successor depositary must be a bank and trust company having its principal office in the United States of
America and having a combined capital and surplus of at least $100,000,000.

Federal Income Tax Consequences

Owners of the depositary shares will be treated for U.S. federal income tax purposes as if they were owners of the
preferred stock underlying the depositary shares. As a result, owners will be treated as receiving a proportionate share
of all cash or other property received by the depositary in respect of such preferred stock. No gain or loss will be
recognized for U.S. federal income tax purposes upon the withdrawal of preferred stock in exchange for depositary
shares. The tax basis of each share of preferred stock to an exchanging owner of depositary shares will, upon such
exchange, be the same as the aggregate tax basis of the depositary shares exchanged. The holding period for preferred
stock in the hands of an exchanging owner of depositary shares will include the period during which such person
owned such depositary shares.
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DESCRIPTION OF THE WARRANTS

General

We may issue warrants for the purchase of our debt securities, preferred stock, common stock, depositary shares, or
any combination thereof. Warrants may be issued independently or together with our debt securities, preferred stock
or common stock and may be attached to or separate from any offered securities. Unless otherwise provided in the
prospectus supplement relating to a particular issue of warrants, each series of warrants will be issued under a separate
warrant agreement to be entered into between us and a bank or trust company, as warrant agent. The warrant agent
will act solely as our agent in connection with the warrants. The warrant agent will not have any obligation or
relationship of agency or trust for or with any holders or beneficial owners of warrants. This summary of certain
provisions of the warrants is not complete, and is subject to modification in any prospectus supplement for any
issuance of warrants. For the terms of a particular series of warrants, you should refer to the prospectus supplement for
that series of warrants and the warrant agreement for that particular series.

Debt Warrants

The prospectus supplement relating to a particular issue of warrants to purchase debt securities will describe the terms
of the debt warrants, including the following:

� the title of the debt warrants;

� the offering price for the debt warrants, if any;

� the aggregate number of the debt warrants;

� the designation and terms of the debt securities, including any conversion rights, purchasable upon exercise
of the debt warrants;

� if applicable, the date from and after which the debt warrants and any debt securities issued with them will
be separately transferable;

� the principal amount of debt securities that may be purchased upon exercise of a debt warrant and the
exercise price for the warrants, which may be payable in cash, securities or other property;

� the dates on which the right to exercise the debt warrants will commence and expire;

� if applicable, the minimum or maximum amount of the debt warrants that may be exercised at any one time;
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� whether the debt warrants represented by the debt warrant certificates or debt securities that may be issued
upon exercise of the debt warrants will be issued in registered or bearer form;

� information with respect to book-entry procedures, if any; the currency or currency units in which the
offering price, if any, and the exercise price are payable;

� if applicable, a discussion of material U.S. federal income tax considerations;

� the antidilution provisions of the debt warrants, if any;

� the redemption or call provisions, if any, applicable to the debt warrants;

� any provisions with respect to the holder�s right to require us to repurchase the debt warrants upon a change
in control or similar event; and

� any additional terms of the debt warrants, including procedures, and limitations relating to the exchange,
exercise and settlement of the debt warrants.
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